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ISSUE HIGHLIGHT

REFORMING JOINT AND SEVERAL LIABILITY
The Case for Proportionate Liability
fundamental principle of
serious problem for professionals,
the plaintiff for harm caused by
the American judicial
especially accountants. For ex
others.
system is the apportionment ample, many lawsuits that involve
of liability based on fault, with accountants
the
are brought by share
WHY IT’S IMPORTANT
guilty parties paying their share of
holders or creditors of a bankrupt
TO THE PROFESSION:
damages. As logical and fair as this client; the accountant is often named
tenet appears, it is not always
as a co-defendant with the bankrupt
Accountants’ liability cases
applicable to
frequently
litigation
involve
involving
situations in
“...joint and several liability without regard to how
actions against
which an
culpable...the defendant is, is wreaking havoc with
accountants.
accountant
accounting firms, and in particular, with most profes
The system
issues a report
sionals who are involved in giving advice to the
encourages
on the finan
business community. ”
suits against
cial state
“deep pocket”
--Senator Pete Domenici (R-NM), speaking at the AICPA
ments of a
defendants,
Key Person Conference, Washington, D.C., January 27, 1994.
company that
who become
subsequently
virtual guaran
becomes
tors of the full amount of damages,
corporation and its directors and
insolvent or has serious financial
regardless of their degree of fault.
officers, who have relatively few
difficulties. Investors or creditors
The rule of joint and several
assets. Typically, the accountant is
who allegedly relied on the audit
liability makes each and every
only minimally at fault for the
report sue the accountant and the
defendant in a tort lawsuit liable for
plaintiff's losses, and is often a
company. Because the company is
the entire amount of the plaintiff’s
victim of the client’s actions as well, often either bankrupt or has no
damages, regardless of the
but he or she has to pay all, or a
(Continued on Page 4)
defendant’s relative fault or respon
large part of the damages awarded.
This is the essence of the “deep
sibility. The effect of this rule
converts lawsuits into a search for
pocket” problem.
Replacing the rule of joint and
financially viable "deep pocket"
defendants and causes such defen
several liability with proportionate
dants to settle out of fear of facing
liability would render a defendant
full liability for very substantial
liable only for the portion of the
judgements.
plaintiff’s injury caused by the
The application of joint and
defendant’s conduct; the defendant
several liability poses a particularly
would not be required to compensate
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INSIDE:

Effective Tools
for Legal
Liability Reform

The Legal Liability GAP Analysis Study
One Year Later
ne of the highest priorities

According to a recent survey
of the AICPA’s Accoun
conducted by the Subcommittee,
tants’ Legal Liability
four states have completed a legal
Subcommittee continues to be liability
an
analysis. Another 23 states
attempt to engage all state societies
have begun the process, and 9 other
in the legal liability GAP Analysis
states report that plans are being
Program. One year after being
undertaken to implement the project
articulated to state societies, the
in the near future.
Program is beginning to progress
COMPLETION OF LEGAL
and produce results that will lead to
ANALYSIS: PHASE ONE
meaningful state tort reform initia
tives.
A working group of the Subcom
Many states that have completed
mittee has established an implemen
the legal analysis have forwarded
tation plan to further assist state
the results to the AICPA State
societies in pursuing the GAP
Legislation Department, so that the
program. States have been priori
information can be kept collectively
tized with emphasis on those states
to assist in detecting national trends.
in which CPA firms have confronted
States having completed the
the greatest level of litigation.
program relate that the legal analy
Members of the working group are
sis is a useful tool in assessing the
prepared to conduct personal visits
legal liability environment in their
with state society leaders to discuss
states. Results have varied in
the GAP program and to reinforce
magnitude -- from a lengthy list of
the goals of achieving liability
proposed legislative changes to
reform.
suggestions from legal counsel that
The ultimate goal of the GAP
the status quo be maintained.
program is to enable a state society
A recently completed legal
to develop a comprehensive “state
analysis in Wisconsin proposes a list
specific” legal liability reform plan
of potential legislative changes to
which will become the foundation
reduce exposure to liability within
for all future state society legal
the state. State society leaders will
liability efforts.
review the proposals and the
The GAP program is designed to
possibility of supporting legislative
complement a state society’s exist
changes in upcoming legislative
ing legislative or regulatory efforts.
sessions.
It addresses the actual and potential
Likewise, the GAP legal analysis
liability for CPAs that can arise
was recently completed in Oregon.
from a wide range of state laws,
A review of the analysis highlights
regulations and professional stan
suggested legislative changes and
dards. Most importantly, it deter
areas of case law that are favorable
mines the impact of liability on
to the accounting profession.
practices of all sizes, from indi
vidual practitioner to national firm.
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IMPLEMENTING THE
RECOMMENDATIONS :
FINAL PHASE
Implementing the recommenda
tions of the legal analysis is the final
step to a state society’s GAP
program. States that have com
pleted the legal analysis are now
challenged with framing legislative
reform (if one is indicated through
the legal analysis). Ohio is an
example of a state that will seek a
package of reform proposals during
the 1995 - 96 legislative session,
which may include imposing the
standard of proportionate liability
and capping punitive damage
awards for economic damages.
Other states that have recently
completed the legal analysis process
of the GAP program will review the
recommendations and determine the
political and legislative feasibility of
supporting these legislative reforms
in upcoming legislative sessions.
Significant activity is expected in
the state legislatures across the
country in upcoming legislative
sessions.
The accounting profession faces a
number of challenges in relation to
reducing liability exposure. The
GAP liability program is the first
step in addressing these challenges.
For more information on the pro
gram or if you would like a repre
sentative from the Subcommittee to
make a presentation to your state
society, please contact the AICPA
State Legislation Department.
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LEGAL LIABILITY
A Question of Fairness
Subcommittee Unveils Tools for Reform

Media Kit:
Compiled in conjunction with
the AICPA's Private Companies
he subject of legal liability Practice Section, the materials in
this kit are designed specifically
reform is a critical issue
for the accounting profes for a state society's communica
sion, and is likely to continuetion
to efforts. To the extent
possible, the information is light
be a major focus of attention by
on jargon, straightforward and
both the AICPA and state societ
easy to understand.
ies in the foreseeable future.
The kit is divided into two
Liability reform issues are di
sections: Federal Securities
verse and often convoluted, and
Litigation Reform and State
the Accountants’ Legal Liability
Liability Reform. On the subject
Subcommittee, under the chair
of federal reform, background
manship of Clarke Price, Execu
information is included on three
tive Director, Ohio Society of
key issues, summaries and
CPAs, has made it a priority to
current sponsor listings on
assist state societies in maneu
pending
legislation, H.R. 417 and
vering through these complicated
S. 1976, talking points on these
issues. To this end, the Subcom
issues and questions and answers
mittee has worked to put to
regarding the need for reform.
gether “tools” to navigate state
The state liability reform
legal liability reform efforts.
section
includes background on
These materials are part of a
privity, punitive damages, pro
series of publications produced
portionate liability and form of
by the Subcommittee, which also
practice. Facts about the costs
includes this publication, Legal
of lawsuit abuse and common
Liability Update, guidebooks for
questions and answers on ac
state societies on the issues of
countants’ liability are also
alternative dispute resolution
incorporated
in the material.
(ADR), and implementing a legal
The balance of the kit includes
liability GAP analysis study (see
suggestions on how to use the
previous page). The materials
materials
with the media and
are intended for use by state
reference sources to seek further
societies in educating members,
information.
media and elected officials. New
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materials include:

Informational Tort Reform
Video; A Question of Fairness:
Produced to give a basic
overview of tort reform issues,
this 15 minute tape is a conve
nient and effective method to
provide background information
on these key tort reform issues.
Narrative by Subcommittee
members and CPAs who have
been targets of abusive lawsuits
highlight this compilation.

Also:
The Subcommittee is in the
process of revising the text to the
Tort Reform Handbook, which
was first published by the Sub
committee in 1988.
This in-depth handbook is
intended as a basic primer on the
most significant tort reform
issues, and includes sections on:
proportionate liability, privity,
statutes of limitations and puni
tive damages.
There are several reasons why
liability reform has become more
difficult and time-consuming for
the accounting profession to
obtain — but with the use of
these tools and the commitment
by state societies and members
across the country, meaningful
tort reform is an achievable goal.

(Continued from page 1)

available assets, the accountant is,
in many instances, the only solvent
defendant left to answer the
damages claim. Under the rule of
joint and several liability, multiple
defendants found to be liable share
the burden of paying damages
without regard to the proportion of
the damage caused by any one
defendant. A proportionate
liability standard would prevent
this unfair result. By abolishing
joint and several liability and
replacing it with proportionate
liability, defendants will be liable
to pay only that portion of the
damages for which they are
directly responsible. This will
eliminate the specter of one or two
defendants, who may have been
minimally at fault, being required
to pay entire damage awards.

RECOMMENDED
ACTION:
The solution is to abolish the
concept of joint and several

liability and to enact state laws that
provide that each defendant in a claim
is severally liable and should there
fore be required to pay only their
proportionate share of the plaintiff’s
loss. This is the only solution that is
fair and equitable.

AICPA POSITION:
The AICPA believes that each
defendant should be liable only for
their own proportionate share of the
plaintiff’s loss in all actions for
money damages (both common law
and statutory fraud actions would
continue to be governed by generally
applicable rules). The AICPA has
actively promoted statutes that
eliminate or modify joint and several
liability.
In addition, Section 22 of the
AICPA/NASBA Uniform Accoun
tancy Act contains a proportionate
liability provision that is intended to
modify the unfair result of joint and
several liability.
The Accountants’ Legal Liability
Subcommittee, the State Legislation
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Committee and the AICPA staff
actively assist state societies by
providing information on develop
ments in this area and offer assis
tance in crafting favorable reform
legislation. The AICPA is also an
active member of the American Tort
Reform Association (ATRA) which
provides additional sources for
monitoring tort issues.

STATE ACTION:
Eleven states have eliminated
joint and several liability and follow
a proportionate liability standard.
Another twenty-one states have
modified joint and several liability.
Several other state courts have
handed down favorable decisions.
Legislation to modify or abolish
joint and several liability was
introduced in several states during
1994, and continued activity is
expected during 1995.

